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Rights and Liabilities of Stockholders in De Facto Cor- 
porations. — A corporation is an artificial being, invisible, intangi- 
ble, and existing only in contemplation of law. 1 As it is a mere 
creature of the law, it possesses those powers only which are given 
it by its charter, either expressly or impliedly. 2 Beyond the specific 
purposes for which it was created, and the lines of limitation the 
law has drawn around it, it is without power to act or capacity to 
take. 3 It can be created by or under legislative authority, and by 
that alone. 4 

The idea of separate personality is at the base of the corporation 
concept. 5 The true test then whether a particular association is a 
corporation or not is whether or not the association is a complete 
juristic person separate and distinct from its members. 6 The rights 
of a corporation are not the joint rights of the sum of its individual 
members, but the sole rights of the collective whole as embodied in 
the separate and distinct entity. 7 This collective whole or invisi- 
ble entity which is called into existence and lives by means of the 
corporate constitution, and which operates not through the medium 
of other persons, but immediately, is a new subject of rights and 
duties. 8 

Since a corporation is an entity, an existence, irrespective of the 
persons who own all its stock, the stockholders are not subject to 
the same kind of liabilities that are incident to a partnership. 9 The 
Supreme Court of the United States sets forth the advantages of a 
corporation over a partnership as follows : "The continuity of the 
business, without interruption by death or dissolution, the transfer 
of property interests by the disposition of shares of stock, the ad- 
vantages of business controlled and managed by corporate directors, 
the general absence of individual liability, these and others things 
inhere in the advantages of business thus conducted, which do not 
exist when the same business is conducted by private individuals or 
partnerships." 10 In short the common law liability of a stockholder 
in a corporation is simply a question of contract between him and 
the corporation, and in the absence of a statutory or constitutional 
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provision to the contrary, all liability is terminated by the payment 
of the full par value of his stock. 11 

Therefore, since a private corporation can only be created by or 
tinder a legislative enactment and by this authority alone is the 
stockholder relieved from the duties and liabilities of a partner, it 
frequently becomes an important consideration to determine what 
are the results when on account of some defect, mistake, or irregu- 
larity the incorporators have failed to comply fully with the provi- 
sions of the general incorporating statutes. This question most 
often arises in the case of de facto corporations. There are three 
essential requisites necessary to constitute a de facto corporation : 12 
(1) a charter or general law under which such a corporation as it 
purports to be might lawfully be organized ; (2) an actual and bona 
fide attempt to organize thereunder; and (3) an actual user of the 
corporate franchise. The theory that a de facto corporation has no 
real existence, that it is a mere phantom, to be invoked only by that 
rule of estoppel which forbids a party who has dealt with a pre- 
tended corporation to deny its corporate existence, has no founda- 
tion, either in reason or authority. 18 A de facto corporation is a 
reality ; it has an actual and substantial legal existence. 14 

A de facto corporation may legally do every act and thing that a 
de jure corporation of the same character can do. 15 As to all the 
world, except the sovereign power from which it derives its exist- 
ence, it occupies the same position as though it were de jure; and 
even against the state, except in direct proceedings to annul its char- 
ter, its acts will be treated as efficacious. 16 It therefore follows that 
no private person will be allowed to inquire collaterally into the 
regularity of its organization. 17 A subscriber for stock in a cor- 
poration cannot, when sued for calls on his stock, set up that the 
corporation was not duly organized. 18 Nor can a stockholder ques- 
tion the legal existence of the corporation on the ground that it was 
irregularly organized. 19 A corporation creditor seeking to enforce 
the payment of his debt, cannot ignore the existence of the corpora- 
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tion, and proceed against the supposed stockholders as partners, by 
proving that the prescribed method of becoming incorporated was 
not exactly followed. 20 Also persons sued by a de facto corporation 
in an action either ex contractu or ex delicto are debarred from set- 
ting up the defense that the corporation was not legally organized. 21 
Neither is the corporation itself any more entitled to set up the de- 
fense of irregular, incomplete or defective incorporation than are 
the persons who are suing it. 22 

This doctrine in regard to de facto corporations extends only to 
the cases where but for some irregularity of organization the cor- 
poration would have been de jure. 23 It is not applicable where there 
is no law authorizing the existence of any such corporation at all, 
as the one which assumes to exist; and the same is true where the 
law under which the corporation claims to exist is unconstitutional ; 
for a void statute is the same as no law at all. 24 

The weight of modern authority seems to be in accord with the 
general rule as laid down by the supreme court of Michigan and 
followed in the recent case of Swofford Bros. Dry Goods Co. v. 
Owen (Okla.), 133 Pac. 193: "Where there is thus a corporation 
de facto, with no want of legislative power to its due and legal ex- 
istence; where it is proceeding in the performance of corporate 
functions and the public are dealing with it on the supposition that 
it is what it professes to be, and the questions suggested are only 
whether there has been exact compliance with the provisions of 
the law relating to incorporation; it is plainly a dictate alike of jus- 
tice and public policy, that in controversy between the de facto cor- 
poration and those who have entered into contract relations with it, 
as corporators or otherwise, that such questions should not be suf- 
fered to be raised." 2B This conclusion seems to be both reasonable 
and just. For there is no reason why parties who have dealt with a 
corporation as a corporation should afterwards be allowed to claim 
more than they originally bargained for, and to hold the stockhold- 
ers personally liable. 26 
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